
No. 6715

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Wong Soo,

Appellant,

vs.

JoHX D. Nagle, Commissioner of

Immigration, Port of San Fran-

cisco,

Appellee.

BRIEF FOR APPELLEE.

GrEO. J. Hatfield,
United States Attorney,

A. E. Bagshaw,
Asst. United States Attorney,

Attorneys for Appellee.

Arthur J. Phelan,
U. S. Immigration Service,

On the Brief. F / L E D
.'_" JVl 1 1 1932

Taul p. a'l3fllHN,

CLERt

Parker PrlntlnB Company, 545 Sanaoma Street, San Fnneli<





Subject Index

Page

A. Statement of the Case 1

B. Facts of the Case 1

C. Argument 3

The Decision of the Executive Tribunals is

Final 3

D. Summary and Conclusion 14



Table of Authorities.

Pages

Chin Wing v. Nagle, (C. C. A. 9) 55 F. (2d) 609 6

Dong Tong Sing v. Nagle, (C. C. A. 9) 41 F. (2d)

521 5

Go Lun V. Nagle, (C. C. A. 9) 22 F. (2d) 246 13

Jew Then v. Nagle, (C. C. A. 9) 35 F. (2d) 858 3

Jiie Yim Ton v. Nagle, (C. C. A. 9) 48 F. (2d) 752 3, 4

Lee Get Nuey v. Nagle, (C. C. A. 9) 53 F. (2d)

208 8,13

Louie Lung Gooey v. Nagle, (C. C. A. 9) 49 F.

(2d) 1016 3,13

Moy Cliee Chong v, Weedin, (C. C. A. 9) 28 F.

(2d) 263 8, 9

Quan Jue v. Nagle, (C. C. A. 9) 35 F. (2d) 505... 8

Qiiock Hoy Ming et al. v. Nagle, (C. C. A. 9) 54

F. (2d) 875 14

Siu Say v. Nagle, (C. C. A. 9) 295 F. 676 10

Tillinghast v. Flynn ex rel. Ching King, (C. C. A.

1) 38 F. (2d) 5 13

Tisi V. Tod, 264 U. S. 131 3

Tse Took Kee v. Weedin, (C. C. A. 9) 35 F. (2d)

959 7

TJ. S. ex rel. Soy Sing v. Chinese Inspector,

(C. C. A. 2) 47 F. (2d) 181 12

Weedin v. Lee Gock Doo, (C. C. A. 9) 41 F. (2d)

129 at 131 9,12
Weedin v. Yee Wing Soon, (C. C. A. 9) 48 F.

(2d) 36 8

Weedin v. Yip Kim Wing, (C. C. A. 9) 41 F.

(2d) 665 7

Wong Som Yin v. Nagle, (C. C. A. 9) 37 F. (2d)

893 13



No. 6715

IN THE

United States Circuit Court of Appeals

For the Ninth Circuit

Wong Soo,

Aiypellant,

vs.

John D. Nagle, Commissioner of

Immigration, Port of San Fran-
cisco,

Appellee.

BRIEF FOR APPELLEE.

A.

STATEMENT OF THE CASE.

This appeal is from an order of the District Court

for the Southern Division of the Northern District of

California denying appellant's petition for a writ of

habeas corpus (Tr. p. 48).

B.

FACTS OF THE CASE.

This is appellant's second attempt to obtain admis-

sion into the United States. He is a male Chinese, 25



years of age, who seeks entry as the foreign born son

of Wong Wing, an American citizen (Tr. pp. 29, 30).

He was previously denied admission by a Board of

Special Inquiry on June 11, 1928 (Respondent's Ex-

hibit "C", pp. 31 to 33, and 46 to 50, inclusive). That

decision was affirmed by the Secretary of Labor on

appeal, and appellant was deported to China on Octo-

ber 12, 1928 (Respondent's Exhibit ''C", p. 69; Tr.

p. 25).

Appellant again arrived at San Francisco from

China on November 12, 1930 (Tr. p. 24). He was

again denied admission by Board of Special Inquiry

(Tr. pp. 24 to 27, inclusive). That decision was like-

wise affirmed on appeal by the Secretary of Labor

(Respondent's Exhibit "A", pp. 38, 37). Thereafter

the Secretary of Labor granted a petition for reopen-

ing of the case to take the testimony of an additional

witness (Respondent's Exhibit "A", p. 42). This tes-

timony was taken. Thereafter the Board of Special

Inquiry again voted to deny the appellant admission

(Respondent's Exhibit ''A", pp. 73, 74). The case

again went before the Secretary of Labor on appeal,

and the excluding decision was again affirmed (Re-

spondent's Exhibit "A", pp. 87, 86).



c.

ARGUMENT.

THE DECISION OF THE EXECUTIVE TRIBUNALS IS FINAL.

From the foregoing statement of proceedings before

the immigration authorities it will be seen that appel-

lant was afforded repeated opportunities to establish

his claim that he is the son of Wong Wing, and that

one each occasion he failed to satisfy the statutory

tribunals of that fact.

The burden of proof was upon appellant (8 U. 8.

C. A., Sec. 221), and the statute expressly provides

that the decision of the Board of Special Inquiry

"shall be final, unless reversed on appeal to the Sec-

retary of Labor" (8 U. S. C. A., Sec. 153).

The question here is not whether the executive's

determination of the facts was right or wrong, nor

whether the court in a trial on the merits would have

reached the same conclusion, but solely whether ap-

pellant was denied due process of law.

Tisi V, Tod, 264 U. S. 131

;

Louie Lung Gooey v. Nagle, (C. C. A. 9) 49

F. (2d) 1016.

The single question here is:

"Whether the evidence submitted in the appli-

cation for admission so conclusively established

the alleged relationship that the order of exclu-

sion should be held arbitrary or capricious."

Jue Yin Ton v. Nagle, (CI C. A. 9) 48 F. (2d)

752;

Jew Then v. Nagle, (C. C. A. 9) 35 F. (2d) 858.



There api3eared as witnesses for appellant Wong
Wing, the alleged father, and Wong Yin, an alleged

brother (Respondent's Exhibit "A", p. 38). When
appellant previously applied for admission one Jue

Soon also testified (Respondent's Exhibit "C", pp.

28 to 31, inclusive), and after a reopening had been

granted in connection with the present application,

one Wong Hing Wee also testified (Respondent's Ex-

hibit ^'A", pp. 65 to 68; 71 and 72).

The alleged father of appellant Avas last in China

in December, 1907, at which time it is claimed that

appellant was only one month old (Tr. p. 30). Ap-

pellant's alleged brother came to the United States in

January, 1910 and has never been back since (Tr. p.

31). It is therefore claimed that the alleged father

last saw the appellant when the latter was one month

old and that the alleged brother last saw ap^Dellant

when the latter was tw^o years old.

Both the alleged father and the alleged brother

have testified that the only way they are able to iden-

tify appellant is because he sent some photographs of

himself to the alleged father from China (Tr. p. 31).

It is obvious at the outset that the showing offered

in support of appellant's claim that he is the son of

Wong Wing is inherently weak.

In

Jue Yim Ton v. Nagle, supra,

this court said:

**In the instant case, the alleged father has

never seen the applicant and identification hy



mutual recognition is impossible * * *. In the

instant case the records and identification are not

conclusive and the material discrepancies must be

given a greater prominence in arriving at a de-

cision.
'

'

The same absence of identification b}^ mutual rec-

ognition exists in the case at bar.

In

Dong Tong Sing v. Nagle, 41 F. (2d) 521,

the alleged father had never seen the applicant. There

were discrepancies as to whether the alleged mother

had once been in a certain village in China, whether

a stream ran between the home village and market,

and whether one of the witnesses had met the appli-

cant in China by accident or design. This court said

:

'^In view of the inherent weakness of the case

made hy the appellant, we are unable to say that

these discrepancies did not warrant a finding

that the necessary relationship was not satisfac-

torily established, under repeated rulings of this

and other courts."

The weakness of the testimony offered by appel-

lant is only one of the points upon which the exclud-

ing decision of the immigration authorities was

based.

In addition to that weakness, there is the surpris-

ing fact that although the applicant testified in con-

nection with his first application for admission on

June 11, 1928 that he had been married in the home



village nearly two years before that time, and that he

had a son born in the home village in China in 1927

(Tr. p. 32), the alleged father testified at that time

that the son whom appellant claims to be had no chil-

dren (Tr. p. 32), and the alleged brother testified

that his brother Wong Soo was not married (Tr. p.

33).

Certainly the Immigration authorities were neither

arbitrary nor capricious in declining to be satisfied

by such testimony as this that the appellant is in fact

Wong Soo, the son of Wong Wing.

In his brief appellant suggests that the alleged

father might well have been unaware that his son had

a child. He makes no mention of the fact that the

alleged brother testified at the same time that Wong
Soo was not married.

In

Chin Wing v. Nagle, (C. C. A. 9) 55 F. (2nd)

609,

this court said:

*' Reasonable men might easily disagree as to

the probative effect of these discrepancies. While

there is possibility of such disagreement among
reasonable men, the findings of administrative

boards of the kind that passed upon the appellant 's

case will not be disturbed."

Another conflict in the testimony regarding the fam-

ily relates to appellant's alleged grandmother. In 1920

appellant's alleged father testified that his mother died



in his village in China ''three or four years ago'' (Tr,

p. 33). Although according to that testimony appel-

lant would have been at least ten or eleven years of age

when the alleged grandmother died, appellant testified

that he did not know when or where his grandmother

died, and that he had never seen her (Tr. p. 34).

The effect of conflicts of this character relative to

family matters has been so often considered by this

court that citation of authorities seems scarcely neces-

sary.

In

Weedin v. Yip Kim Wing, (C. C. A. 9) 41 F.

(2d) 665,

the principal discrepancy was as to just when the ap-

plicant's grandparents had died, the applicant's ver-

sion having differed by several years from that of the

alleged father. This court said

:

"In view of these discrepancies in the testimony

relied upon by the applicant, we cannot say that

the applicant was denied a fair hearing on the

question of his right to enter the United States."

The discrepancy in the instant case is, of course,

more marked l)ecause of appellant's professed ignor-

ance as to his alleged grandmother's death and because

of his testimony that he never saw her.

In

Tse Yook Kee v. Weedin, 35 F. (2d) 959,

the discrepancy related to whether the alleged grand-

mother had bound feet or natural feet. This court said

:
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'
' She lived in the little village of only five or six

houses where the applicant claims to have been

born and reared, and of her all should have had

exact knowledge."

In

Weedin v. Yee Wing Soon, 48 F. (2d) 36,

the testimon}^ was in '^ complete accord" on all matters

except as to whether the alleged grandmother had died

in the applicant's house or in his brother's house. This

court said:

'

' In view of these discrepancies it cannot be said

that the proceedings before the immigration auth-

orities were unfair. The order of the District

Court releasing appellee is reversed with direc-

tions to quash the writ of habeas corpus, and re-

mand the appellee to the custody from whence he

was taken."

See, also:

Moy Chee Chong v. Weedin, (C. C. A. 9) 28 F.

(2d) 263;

Quan Jue v. Nagle, (C. C. A. 9) 35 F. (2d) 505

;

Lee Get Nuey v. Nagle, (C. C. A. 9) 53 F. (2d)

208.

The fact that in connection with appellant's present

application for admission the alleged father contra-

dicted his testimony of 1928 regarding the time of his

mother's death and then claimed that she had died

about 1911 in his home is merely a case of *' agreement

subsequently arrived at", and is in itself an indication
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that collusion and fabrication have been resorted to in

an effort to harmonize the discordant testimony.

Weedin v. Lee Gock Doo, 41 F. (2d) 129;

Moy Cliee CJiong v. Weedin, supra.

In addition to the foregoing matters, the present tes-

timony is in flat conflict in certain particulars with tes-

timony heretofore given by the alleged father and the

alleged brother.

When appellant applied for admission in 1928, the

alleged father testified that he did not know where his

parents are buried, and that no one had ever told him

(Tr. p. 34). In connection with the present applica-

tion, he testified that his parents are buried in the Pong

Shan burying grounds and that he knew they were

buried there when he testified in 1928 and has known

it more than ten years (Tr. p. 36).

The alleged father and two of his alleged sons testi-

fied in 1910 that their house is the ninth house in its

row and that there w^as a tenth house occupied by the

family of one Wong Yin Him (Tr. pp. 43, 44). All the

testimony offered in 1928 on the occasion of appellant's

previous attempt to enter is that their house was the

last house in its row until a tenth house was built in

C. R. 3 (1914) by the applicant's alleged brother Wong
Leung when he w^ent back to China (Tr. pp. 44, 45, 46;

Resp. Exhibit "C", p. 23).

In

Weedin v. Lee Gock Doo, supra,

there were similar conflicts between present and prior

testimony as to where the applicant had attended
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school during a certain period and where a certain new

house was located in the village. This court said

:

"Agreement among the witnesses subsequently

arrived at may itself be considered to be a circum-

stance casting doubt upon the veracity of the wit-

nesses (citing cases)."

In

Siu SoAf V. Nagle, (C. C. A. 9) 295 F. 676,

this court said

:

'*Admittedly there w^as a change in the testi-

mony and, whether the inference drawn by the in-

spector was warranted or unwarranted, it does not

follow that the inspector was prejudiced or the

hearing unfair.
'

'

It is suggested in appellant's brief that since appel-

lant was only three years old in 1910 when the alleged

father and alleged brother testified that there was a.

house behind their own in the same row occupied by

Wong Yin Him's family, appellant might have for-

gotten that there had ever been such a house there.

That, of course, has nothing to do with the real point

of the conflict, which is that the testimony of the al-

leged father and alleged brother in 1910 was to the

effect that there was such a house there, whereas their

testimony in 1928 was that their own house was the last

Jiouse in the row until Wong Leung, deceased alleged

brother of appellant, went back to China and built a

house there. Hence the alleged father and the alleged

brother in 1928 were in agreement in testimony which
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was directly contrary to the testimony whicli tliey both

gave in 1910.

Appellant in his brief lays great stress upon the tes-

timony of the witness Jue Soon, who testified in con-

nection with appellant's previous application for ad-

mission in 1928, and the testimony of Wong Hing Wee,

who testified in connection with the present applica-

tion after the petition for reopening of the case had

been granted.

Jue Soon simply testified that he first met appellant

in China in 1926 and took certain funds to him from

the alleged father in the United States (Respondent's

Exhibit "C", pp. 28 and 29), and that he called at

Wong Soo's home in China on two subsequent occa-

sions in 1927 and 1928, and that on the last visit they

arranged to meet and travel together to the United

States (Id. pp. 29 and 30).

Regarding Wong Hing Wee's testimony, we invite

attention to the testimony of appellant that he met this

witness for the first time in 1928 at a certain market in

China, that he "just noticed" that the witness was

from a foreign country, that he immediately accosted

the witness and asked him how his (appellant's) father

was and was told that his father was well (Tr. p. 42).

Appellant, however, testified further ''I really do not

know whether he is acquainted with my father or not"

(Tr. p. 43).

That sort of testimony is so palpably manufactured

for the occasion that it neither requires nor deserves

any further comment.
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Inconsistencies and improbabilities in the testimony

of the witness Jue Soon are pointed out in the sum-

mary of the Board of Special Inquiry at the first 1928

hearing (Respondent's Exhibit "C", pp. 31, 32 and

49). It is unnecessary, however, to discuss the testi-

mony of either Jue Soon or Wong Hin Wee further,

because in any event that testimony, being based solely

upon a few alleged meetings of the witnesses with the

applicant in China during recent years, at which time

the alleged father was not in China, is without substan-

tial probative value on the issue of the relationship

alleged.

Regarding such testimony of a witness clauning a

similar acquaintance. Circuit Judge Dietrich, in his

concurring opinion in

Weedin v. Lee Gock Doo, 41 F. (2d) 129, at 131,

said

:

''If it be granted that the corroborating witness

Wong Ben Yook testified in good faith, his testi-

mony is without substantial probative value."

See, also:

Z7. *S'. ex rel. Soy Sing v. Chinese Inspector,

(C. C. A. 2) 47 F. (2d) 181.

In view of all the foregoing features we deem it un-

necessary to discuss in detail the other discrepancies

pointed out by the executive officers.

Appellant lays considerable stress upon an alleged

physical resemblance which he professes to observe be-
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tween the photographs of appellant and his alleged

father and brother.

The weight to be accorded such resemblance, if any

there be, is, of course, a matter for the determination

of the trial bodies. Furthermore

''Clearly, resemblance does not necessarily es-

tablish the relationship here asserted for not in-

frequently there is a strong resemblance between

more distant relatives."

Louie Lung Gooey v. Nagle, 49 F. (2d) 1016,

supra

;

Wong Som Yin v. Nagle, 37 F. (2d) 893.

Appellant also points out testimony given on prior

occasions to the effect that the alleged father had a son

named Wong Soo. However, appellant in his applica-

tion before the Immigration authorities was required

to establish not only that the alleged father had such

a son but, if so, that he is that son.

TillingJiast v. Flynn ex rel. Citing King, (C. C^.

A. 1) 38 F. (2d) 5.

The case of

Go Lun V. Nagle, 22 F. (2d) 246,

which appellant cites, is not in point. In that case

there was a very strong showing substantiating the

applicant's claim. In the case at bar, as has already

been pointed out, appellant's showing is extremely

weak. Furthermore, in the cited case the excluding

decision was based entirely upon trivial variances as

to collateral and immaterial details. In the case at
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bar, in addition to the weakness of the affirmative

showing, there are serious disagreements regarding

intimate family matters and there are also direct

changes in the testimony.

In

Quock Hoy Ming et al. v. Nagle, (C. C. A. 9)

54 F. (2d) 875,

this court said:

"The question before us, however, is not one

of reconciling discrepancies and of arriving at

the ultimate truth by weighing the evidence be-

fore the Board, but merely to determine whether

or not the rejection of appellant's testimony has

been so arbitrary and unreasonable as to consti-

tute a denial of a fair hearing."

D.

SUMMARY AND CONCLUSION.

The question here is not whether the executive de-

cision is right or wrong, but simply whether the testi-

mony offered in appellant's behalf so conclusively es-

tablished the asserted relationship that the failure of

the administrative authorities to be satisfied of its

existence is arbitrary and capricious. The evidence

offered to prove the asserted relationship was inher-

ently weak. Furthermore, that evidence contains se-

rious conflicts regarding vital family matters. There

are also several direct changes in the testimony of the

witnesses, apparently made in an effort to bring their

discordant statements into subsequent agreement.
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We submit that upon such a record it cannot be

said that the excluding decision of the Immigration

authorities is arbitrary.

It is respectfully submitted that the order of the

court below denying the petition for writ of habeas

corpus was correct and should be affirmed.

Geo. J. Hatfield,
United States Attorney,

A. E. Bagshaw,
Asst. United States Attorney,

Attorneys for Appellee.

Arthue J. Phelan,
U. S. Immigration Service,

On the Brief.




